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CitizensAgainstLandfill Expansion, ) STATE OFIWNOIS
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)
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)
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PETITIONER’S MOTION TO COMPEL LIVINGSTON COUNTY BOARD

PetitionerCitizensAgainstLandfill Expansion,an unincorporated
associationofresidentsof LivingstonCounty(hereinafter“Petitioner” or “CALE”),
throughits attorneyCarolynK. Gerwin,movesfor anorderto compelRespondent
LivingstonCountyBoard(hereinafter“CountyBoard”) to respondto Petitioner’s
Interrogatories,RequestsforAdmissionandRequestsfor Productionof Documents,
whichwereservedonAugust22, 2003 (hereinaftercollectivelyreferredto as
“Petitioner’sDiscoveryRequests),assetout moreparticularlybelow. Petitioneralso
requestssanctionsin theamountof$1,500for theCountyBoard’sfailure to complywith
thediscoveryprocess,which necessitatedthis motionandpresentedahardshipto
Petitionerunderthecircumstancesof theparticularlycondenseddiscoveryschedule
orderedin thismatter;

Petitioner’sDiscoveryRequestsmustberelevantto mattersatissuein the instant
Petitionfor Revieworbereasonablycalculatedto leadto relevantinformation. In its
Petitionfor Review,Petitionerhasstatedthefollowing claims: (a) that theCountyBoard
lackedjurisdictionto conductthesitinghearingdueto thefailure ofApplicantto give
requiredstatutorynoticeunderSection39.2(b);thattheprocesswasfundamentallyunfair
basedon thefollowing: (1)uponinformationandbelief,manymembersofthesiting
authoritypre-judgedorfailedto judgewhethertheApplicanthadsatisfiedthestatutory
criteria: (a) dueto fearthat if theCountyBoarddid not approveoftheapplication,the
City ofPontiacwould annexthepropertyin questionandcollectthehost fees,andlor(b)
dueto anoverpoweringdesireto obtainthe $162million host feethatwaspreviously
negotiated,which figure includedhigherhost fees fortheexistinglandfill (almostdouble
therateperton) if theCountyBoardapprovedanunspecifiedexpansion(assumingsuch
expansionbecamefinal); and(2) anysuchotherbasesoffundamentalunfairnessasmay
hereafterbediscoveredandestablished;and(c) thatthefollowing statutorycriteriawere
notmet: (a) need;(b)health,safetyandwelfare;(c) minimizationofincompatibilityand



propertyvalueimpacts;and(d) consistencywith theCounty’sSolidWasteManagement
Plan. 415 ILCS 5139.2(a)(i), (ii), (iii) & (viii). SeePetitionto ReviewPollution Control
FacilitySitingDecision,pp. 2-4. Petitioneris unquestionablyentitledto discoveryon the
issuesofjurisdictionandfundamentalfairness.Petitioneralsorequesteddiscovery
(mainlyadmissions)on factsrelatingto statutorycriteriapreparatoryto developingan
agreedstatementoffacton thoseissues,therebystreamliningthereviewprocess.The
CountyBoardrefusedto answerthevastmajority ofPetitioner’srequests.A copyof the
CountyBoard’sresponseis attachedheretofor easeofreference.

Failureto AnswerInterrogatories

TheCountyBoard, throughits attorneysLarryClark andThomasBlakeman,
objectedto InterrogatoriesNos. 1-4:

1. With respectto eachBoard Member, pleaseidentify all documents
relative to theproposedexpansionofLivingston Landfill reviewedby suchBoard
Member prior to the vote onwhether to approve theApplication. For purposesof
this interrogatory, “review” shall meanread or study.

2. When and where wassuchreview conducted?

3. For eachBoard Member, statewhether they attendedthehearings
held March 10-14,2003,and statethe timeswhen he or shewas in attendance.

4. For eachBoard Member, statewhether they attendedthe Ag
Committee meetingsregarding the Application that were held in May, 2003,and
statethetimes when he or shewas in attendance.

Theseinterrogatoriesrelateto thefundamentalfairnessprongofthePetition.
Exceptfor ChairmanJeanneRapp,eachBoardMemberultimatelyvotedon whetherto
approvetheApplication. If BoardMembersfailed to reviewtheApplication,failed to
attendthehearings,failedto reviewpublic comment,and/orfailedto attendthemeetings
regardingspecialconditions,suchdisinterestin thefactsis evidenceofnon-judgmentor
pre-judgmentofthemeritsofAmericanDisposal’sApplicationfor Siting ofPollution
ControlFacility datedDecember4,2002(hereinafter,the“Application”).

In theirobjectionsto the interrogatories,counselfor theCountyBoardstatethat
theydo nothaveto answerbecause“[t]here is no statutoryor Countyordinance
requirementthatBoardMembersreador studythedocumentsprior to voting on the
Application,”Answerto InterrogatoryNo. 1, andsimilarly “{t]here is no statutoryor
CountyordinancerequirementthatBoardMembersattendthehearing,Answerto
InterrogatoryNo. 3. Petitionerrespectfullydisagrees.After twelvepagesoftext listing
theextensiveinformationrequiredto beprovidedby theApplicantandfiled aspartof an
application,the sitingordinancestatesthat “{t]he membersoftheAgricultural
Committee.. . shallberesponsiblefor reviewingtheapplication,conductingthepublic

•hearingandmaking arecommendationto the LivingstonCountyBoardonwhetherto
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approve,approvewith conditions,ordenytherequestfor sitelocationapproval.” Siting
• • Ordinance,SectionB, para.3onpage15. Later,theordinancestatesthat“The

AgriculturalCommitteeshallconsidertherecordofthepublichearing,reportssubmitted
by theAdministratoroftheDepartmentofZoning,andthefindingsoffactand
conclusionsoflaw submittedto it by theHearingOfficerandmakearecommendationto
theLivingston CountyBoard.” ~4.,para.14, pages16-17. Finally, theordinance
requiresthat “[t]he CountyBoardshallconsidertherecordofthepublic hearing,reports
submittedby theAdministratoroftheDepartmentofZoning,thefmdingsoffactand
conclusionsoflaw filed by all partiesandshallmakeadeterminationconcerningthe
requestfor site locationapproval.” j4., para.15,page17. Tn sum,thesiting ordinance,
not surprisingly,indicatesthattheCountyBoardmustreviewtheApplicationandrelated
materials. Thus,the interrogatoriesarealsohighlyrelevantto the issuesofwhetherthe
Boardfollowedtherequiredprocedures.

Counselfor theCountyBoardstatetheseinterrogatoriesarean improperattempt
to “invadethemind ofthedecisionmaker.” ~ answerto InterrogatoryNo. 1. [review
this case]. However,asnotedbelow, theseinterrogatoriesgo to process,which is clearly
apermissiblesubjectof inquiry. Furthermore,all claimsthatthedecisionmakerspre-
judgedor failedtojudgetheApplicationon themeritsrelateto someextentto thestateof
mind ofthedecisionmakers,yet theyareproperbasesfor reversal.As such,the
interrogatoriesareclearlyproper.

Counselfor theCountyBoardalso appearto bearguingthat identificationof the
materialreviewedby BoardMembersis irrelevantbecauseapplicablelaw allows Board
Membersto voteontheApplicationevenif theyareignorantofthefactscontainedwith
theApplication,elicitedatthehearing,orsetforthin anyotherdocuments.Thatis a
legalargumentmoreproperlymadein theCountyBoard’sbrief. In addition,that
argumentdoesnotrenderthe interrogatoriesirrelevantto theissueof fundamental
fairness,which is not confinedto thequestionofwhethertheBoard’sreviewcomplied
with theformalitiesset forth in theordinance.For example,if BoardMembersreviewed
materialsthattheyshouldnot have,thatwouldberelevantto thefundamentalfairness

• prongof thePetition. Thus,the interrogatoriesarehighlyrelevantto the issuesofnon-
judgment,pre-judgment,andfundamentalfairnessin general,andPetitioneris entitled to
discoveryon theseissues.

Throughits attorneys,the CountyBoardalsoobjectedto, andrefusedto answer,
InterrogatoryNo. 5:

5. Identify eachexpertwitnessor potentialexpertwitnessretainedor
consultedby LCB with respectto the Petition for Review.

This is astandardinterrogatory. RespondentAmericanDisposalandPetitioners
askedthis samequestionandbothansweredit. Again, theCounty’sreferenceto what
theyarerequiredto do is no excusefor failure to answerthequestion.A simpleanswer
of “none” wouldhavesufficed. Failureto answerthis questiondemonstratesthe
County’sbadfaithin notrespondingto Petitioner’sDiscoveryRequests.
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Throughits attorneys,theCountyBoardalsoobjectedto, andrefusedto answer,
InterrogatoryNo. 6, claiming only thatit is “irrelevantasto anyissuepresentedherefor
review”:

6. Describeall communicationsto, from or amongLCB (including its
members,agents,consultantsand employees)relating to annexationor potential
annexationby the City of Pontiac of land at, near or extending toward Livingston
Landfill.

Farfrom beingirrelevant,this requestdirectlyaddressesPetitioner’sclaimthat
BoardMemberspre-judgedorfailedto judgethemeritsoftheApplicationdueto fear
thatif theCountyBoarddid notapproveoftheapplication,theCity ofPontiacwould

• annexthepropertyin questionand collectthehost fees. Again, failure to answerthis
questiondemonstratestheCounty’sbad faith in notrespondingto Petitioner’sDiscovery

•Requests.

ForInterrogatoryNo. 8, Petitionerasked:

8. Was the Livingston Alternative School locatedwithin 500 feet of
Livingston Landfill during the 2001-03schoolyears? Statewhen it was first
establishedat that location.

This interrogatoryrelatesto lackoffoundationoftheopinionofAmerican
Disposal’sconsultanton incompatibility. Hewasunawareof thisschool,which is
locatedextremelyneartheexistingfacility. Transcript,pp. _____. Contraryto theCounty
Board’scontentionthat“this interrogatoryattemptsto elicit informationthatcouldhave
beenobtainedatthelocalsiting hearing,”Petitionercouldnot havedoneso. It doesnot
havepersonalknowledgeofthesematters,theconsultanthadno knowledgeofthe school
whatsoever,andtheCountydid notput on asinglewitness,sotherewasno opportunity
to examineorcross-examineanywitnesson this issue.

For InterrogatoriesNos. 9, 13, and14, Petitionerasked:

9. For eachBoard Member, if theCounty did not receiveany Host Fees
in connectionwith the expansion,would you have approved theApplication? If not,
describeyour grounds for disapproval.

13. For each Board Member, statewhetheryou believe that collection of
Host Feesfrom the expansionis necessaryor advisable in order for Livingston
County to achievea balancedbudgetwithout having to increasetaxes.

14. For eachBoard Member, describeany time whenyou recall any other
Board Members stating that he or shebelievedthat collectionof additional Host
Feesfrom theexpansionwas necessaryor advisablein order for Livingston County
to achievea balancedbudget without having to increasetaxes
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Counselobjectedto theseinterrogatorieson groundsthattheywere“improper
request[s]for answer[s]to ahypotheticalquestion,”theywereirrelevantto anyissueon
appeal,”andtheywere“an attemptto invadethemindofthedecisionmaker.” These
questionsarebothrelevantto issuesin this appeal. Petitionerhasspecifiedasoneground
for pre-judgmentthattheCountyBoardhadan overwhelmingdesireto collecttheHost
Fee,regardlessofthemeritsof theApplication. Theseinterrogatoriesareclearlyrelevant
to that issue. InterrogatoryNo. 9 neatlysliceshostmoney—whichis not groundsfor
ignoringthe statutorycriteria—outoftheequation.Answersto this questionwould
allowPetitionto identifywhich BoardMemberswereinfluencedby themoney.
Similarly, InterrogatoryNo. 14 is intendedto identify BoardMemberswho couldbe
deposedorexaminedregardingpossiblepre-dispositionoftheBoard. Furtherdiscovery
or testimonycouldthenestablishwhetherpotentialreceiptof the$162million host fee
renderedBoardMembersapatheticasto whetherthestatutorycriteriahadbeenmet.
[address invasion of mind stuff!] Thus, althoughtheanswersto InterrogatoryNo. 14
mightnotbeadmissiblein andofthemselves,theycouldleadto admissibleevidence.

Throughcounsel,the CountyBoardalsorefusedto answerTnterrogatoriesNo. 10
and29:

10. For each Board Member, describeany meetingsinvolving saidBoard
Member and American Disposalthat occurred sinceJanuary 1, 2001,other than
official meetingsofLCB or committeesthereof that were opento thepublic in
accordancewith theOpen MeetingsAct and describethe substanceof
communicationsrelated to such meetings.

29. Describeanycommunicationsor meetingsinvolving LCB and
American Disposalthat occurred sinceJanuary 1, 2001 relating to the Previous
Application, theApplication, host fees,theproposedexpansionor oppositionto the
expansion,other than official meetingsof LCB or committeesthereof that were
opento the public in accordancewith the Open MeetingsAct, and describethe
substanceof any communications related to such meetings,including
communicationsor meetingsofAmerican Disposal’sconsultantsand LCB’s
consultants that occurredbetweenthependencyof thePreviousApplication and the
Application.

• Petitionerhasrequestedinformationpre-datingwhenAmericanDisposal
originally filed anApplicationfor thisproject,whichwasfiled in June2002. Counselfor
theBoardclaimsthat this interrogatoryis irrelevantasto anymeetingsoccurringpriorto
December4, 2002,which is whenthecurrentApplicationwasfiled. In ameetingwith
Petitioner’srepresentatives,AmericanDisposalindicatedit hadmetwith virtually all the
BoardMembersprior to theJunefiling. Suchmeetingscouldhavehadtheresultof so
influencingtheBoardMembersin questionthattheypre-judgedorfailed tojudgethe
Applicationon its merits in accordancewith statutorycriteria. Suchdiscoveryis
permittedunderthePollution ControlBoard’sdecisionin _____________ [Kankakee
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citation]. Similarly, InterrogatoryNo. 29 dealswith communicationsbetweenagentsof
theApplicantandtheCountyBoard. Petitioneris awarethatmembersoftheCounty’s
so-called“IndependentReviewTeam”andAmericanDisposalplannedto meetsometime
betweenthefiling ofthefirst andsecondapplicationsto discussconcernstheteamhad
regardingtheproposedsite’shydrogeologyandpossiblyotherissues.ThePollution
ControlBoardhasopinedthat suchdiscussionsaresupposedto beheldin publicon the
record. [getcite] Petitioneris entitledto discoveryon thosecommunicationsandany
similarcommunications.

Throughcounsel,theCountyBoardalsorefusedto answerInterrogatoriesNos.
11, 12 and18:

11. Identify all documents relating to any agreement,understanding,
contract or proposed agreementbetweenany Board Member and American
Disposal.

12. Identify anypayments,gifts, agreements,promises,servicesor
anything ofvalue provided by American Disposalto LCB (or any ofits members,
agents,employees,attorneysor consultants)other than payments madeto
Livingston County pursuant to the Host Agreement.

18. Describeany interest, relationship, agreementor proposed agreement
of anyBoard Member with any contractor that had, has or will have anybusiness
with respectto Livingston Landfill (other than de minimis contractors doing less
than $5,000worth of businesswith Livingston Landfill in any given year).

TheCounty’sstatementthat agreementsbetweentheCountyBoard(asawhole,
presumably)andAmericanDisposalbeingin theRecordon Appealis unresponsiveas
theinterrogatoryclearlyaddressescontractsbetweenindividualBoardMembersandthe
Applicant. TheCountyhasattachedtheBoardMembers’statementsofeconomic
interest,but thosestatementsmayormaynot reflectall theagreementsand/orgifts to be
identified. AmericanDisposaladmitsto havinghadacontractwith CountyBoard
ChairmanJeanneRapp,seeAmericanDisposal’sanswersto interrogatories,which
reportedlypreventedher from commentingon orparticipatingin mattersrelatedto the
landfill. With regardto InterrogatoryNo. 18, counselbrazenlyclaimsthat the
interrogatoryis irrelevant. Petitioneris entitled to discoveryon theissueof whetherthe
BoardMembers(includingMrs. Rapp,who abstainedbut participatedin theprocess),
hadapersonalfinancialinterestin continuanceofthe landfill operations.These
interrogatories(combinedwith thedocumentrequestrelatedthereto)addressissuesof
bias,pre-judgmentandnon-judgment,andotherissuesrelatingto fundamentalfairness.
TheCountyBoard’sresponsethattheseinterrogatoriesareirrelevantdemonstratesbad
faith. Furthermore,theCounty’scounselimproperlyfailed to consultBoardMembersin
respondingto anyoftheinterrogatories.Seeanswerto InterrogatoryNo. 31 and
discussionthereofbelow.

Throughcounsel,theCountyBoardalsorefusedto answerInterrogatoryNo. 15:
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15. For eachBoard Member, identify any properties that you own or
have any other interest in that are locatedwithin two miles of Livingston Landfill.

Counselobjectedto this interrogatoryasirrelevant. However,it is relevantin that
answersto this interrogatorywill allowPetitionerto arguethat thevastmajorityofthe
Boardwouldnot expectto bepersonallyaffectedby approvalof theApplication,i.e., it
wouldnot directlyimpacttheirlives if thestatutorycriteriawerenot met. Again, this is
clearly relevantto fundamentalfairnessissues.

Throughcounsel,theCountyBoardrefusedto answerInterrogatoryNo. 17:

17. Describeany independentenvironmental investigation performed by
LCB relating to Livingston Landfill (i.e., other than reviewof data supplied by
American Disposal)and identify all documentsrelating thereto.

Counselrefusedto answerthis interrogatory,statingonly that “Respondenthas
compliedwith the LivingstonCountyPollution ControlFacility SitingOrdinance.” This
is alegal conclusion.Again, whethertheprocessset forth in the ordinancewasfollowed
is onefactorto beconsidered,but is notgroundsfor failure to respondto interrogatories
thatrelateto fundamentalfairnessissues.Thisnon-responsedoesnot evenstatean
objection. Theinterrogatoryis relevantto theissueofwhethertheCountyBoardpre-
judgedorfailedto judgethemeritsoftheApplication. If theBoardhaddonesucha
review,thatwouldbeevidencethat couldbeusedto argueagainstPetitioner’sclaims.
Petitioneris entitled to suchinformation. If nosuchinvestigationwasdone,a simple
answerof “none”would havesufficed.

NO. 19???

TheCountyBoard’sanswerto InterrogatoryNo. 23 wasnon-responsive:

23. Describetheprocessby which the County’s “Review Team” was

formed and instructed.
Counselrespondedonly thatthe“IndependentReviewTeamcompliedwith the

LivingstonCountyPollution ControlFacility SitingOrdinance.” Suchanon-response
doesnot revealwhatthe actual“marchingorders”of thispurported“IndependentReview
Team”were,whethertheydidin factcomplywith theordinanceorwhetherthe
ordinancecouldbecompliedwith andtheresultsstill bebiasedor otherwise
fundamentallyunfair. In light ofCounsel’sapparentintention(basedon its objectionsto
InterrogatoriesNos. 1-4) to arguethatBoardMemberswerenotrequiredto reviewthe
Application itself, this Interrogatoryis extremelyrelevant. Counseldid notevenstatean
objection. Petitioneris thereforeentitled to afull responseto this interrogatory.

Throughcounsel,theCountyBoardrefusedto answeroronly partially answered
InterrogatoriesNos.25-28:

7



25. Describeall instancesdating from 1995 to the presentin which any
member of the County’s “Review Team” worked on matters relating to Livingston
Landfill other than theApplication or the PreviousApplication.

26. Describeall instancesin which it is anticipated that any member of
the County’s “Review Team” will or mayprovide anymaterials or servicesto
American Disposalor in connectionwith matters relating to Livingston Landfill at
any time hereafter.

27. Describeall instancesin which it has beendiscussedor anticipated
that any of American Disposal’sconsultants,witnessesor personsmaking public
comment in support ofthe Application will or may provide any materialsor services
to American Disposalat any time hereafter.

28. Describeall instancesin which it is has beendiscussedor anticipated
that anyof LCB’s consultants,employees,agentsor witnesseswho participated in
theApplication processin anywaywill or mayprovide any materials or servicesto
American Disposalat any time hereafter.

TheseinterrogatoriesaddressthepotentialfinancialbiasofApplicant’switnesses
andconsultants,aswell asthefinancialinterestof theso-called“IndependentReview
Team,”which in turnrelieduponthereportsandtestimonyofApplicant’switnessesand
consultants.Theseinterrogatoriesaddresspast,presentand futureanticipatedfinancial
benefitsfrom thelandfill enjoyedby thosewho advisedtheBoard. Obviously,theBoard
canonly respondto thebestof its own knowledge.However,in asmall communitythat
knowledgemaybeextensiveandit couldleadto additionaldiscoverableevidenceofbias
andself-interest.Petitionerstronglybelieves,basedonnewsreports,that aforthright
answerto theseinterrogatorieswill revealthat thekey consultanton the“Independent”
ReviewTeamis alreadyprofiting asaresultofprovidingtheCountywith consulting
servicesthatareneededdueto anticipatedcontinuallandfill operationsatthesite.

Throughcounsel,theCountyBoardrefusedto answerInterrogatoryNo. 30:

30. If LCB deniesanyof Petitioner’s Requestsfor Admission,explain in
detailthebasisfor the denial.

Counselmerelystatedthatthe interrogatorywas“inappropriate. Thereareno
statutesorCountyordinancesrequiringthatRespondentexplainin detail thebasisfor
denyinganyofPetitioner’srequestsfor admission.Rathersaiddenialsspeakfor
themselves.”Petitionerdisagrees.SincePetitionerhasincludedthis asan interrogatory
andit functionsassuch. Thus,to theextenttherequestsfor admissionareproper,the
interrogatoryrequestinganexplanationis proper. This is ausefultool for establishing
agreedfactsandidentifying theprecisegroundsfor disagreement.Knowing theprecise
reasonfor disagreementmayleadto admissibleevidenceor establishmentof otheragreed
facts. ReviewofRespondent’sobjectionsto someoftheRequestsfor admissionsshow
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that thereasonfor denialmaybe somethingpetty suchasafailure to admit dueto the
lackof adesignatedtime framewhentheintentionofthestatementwasthatit betakento
applyto thetime frameof considerationoftheApplication. See,e.g.,Requestfor
AdmissionNo. 8. Petitionercouldhavere-statedall oftheRequestsfor Admissionas
Interrogatories,but it is moreefficient to simplystatethebasisfor thedenial,asboth
PetitionerandAmericanDisposaldid in theirownresponsesto requestsfor admission.

Counselfor theCountyBoard,in responseto Interrogatory,revealedaglaring
deficit in theCountyBoard’sresponsesto Petitioner’sDiscoveryRequests.The
interrogatoryin questionwasthede rigeur,standardinterrogatoryaboutpreparationof
theanswersto discoveryrequests:

31. Identify all personsconsultedin preparing theanswersto these
Interrogatories, Petitioner’s First Requestfor theProduction of Documentsto LCB
or Petitioner’s First Requestfor Admissionsby LCB.

Counselrespondedthatonly oneBoardMember,namely,Chairman
JeanneRapp(who abstainedfrom thevote),wasconsultedin preparingtheCounty’s
answers.Thus,counselfailed to consultwith theactualdecisionmakers. Counsel
apparentlyfelt no needto consultwith anyvotingBoardMember,evenfor those
interrogatoriesthat wereexpressly(andredundantly)introducedby thephrase“[f]or each
BoardMember”to emphasizetheneedfor individualinquiries. SeeInterrogatoriesNos.
1-4, 9-10, 13- 15, & 19. Forpurposesoftheinterrogatories,theBoardis definedasthe
Boardormembersoragentsthereof. This is anaudaciousattemptto preventPetitioner
from obtainingreasonablediscoveryofkeyevidence.

Failureto ProduceDocuments

TheCountyBoard,throughits counsel,alsofailed miserablyto complywith
Petitioner’sRequestfor ProductionofDocuments.ForRequestsNos. 1, 3, 5, 6, 10, 11,
12, and 15, theCounty’s counselmerelyreferredPetitionerto the“Recordon Appeal,”
without furtherdisclosureor identification. Petitionerobjectsto this answeras
instructionsincludedwith theDiscoveryRequestspermittedtheCountyto refer to the
Applicationif theycited to a sectionor identifiedthepartoftheApplicationbeingrelied
upon. Petitionerfurtherobjectsongroundsthat thescopeofdiscoveryis not limited to
theRecordon Appealwith respectto issuesofjurisdictionandfundamentalfairness.
MostoftheRequestsrelateto suchissues.Furthermore,Petitionerrequesteddocuments
thatrelateto CALE or its consultantin thebeliefthat thenumberof suchdocuments
wouldbelimited andwould berelevantto fundamentalfairnessissues.TheCountydid
not claimthatsuchproductionwouldbeundulyburdensomeso Petitionerbelievesthis
requestis properaswell.

As with theinterrogatories,Respondent’sattemptsto limit thetimeperiodof
Petitioners’requeststo thependencyof theApplicationitself arenot grounded.This
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affectsRequestsNos.9, 11, 12, and15. Seeabovefor discussionofthepossibilityof
establishingfundamentalfairnessproblemsbasedonpre-Applicationcontactsand events.

PetitionerrequestedcopiesofcontractandcommunicationsbetweenCounty
BoardMembersandAmericanDisposal(andits agents)asfollows:

7. All documentsrelating to any agreement,understanding, or
transactionbetweenany Board Member and American Disposal.

Counsel’sclaim that asking24 BoardMembersif theyhaveacontractwith the
Applicantis undulyburdensomeis disingenuous.Petitioneris not requiredto present
evidencethatsuchagreementsexistprior to tenderingarequestfor them. This is partof
thefunctionofdiscovery. In fact, thereis evidencein therecordthatat leastonesuch
contractdoesexist. The CountyBoard’sfailureto respondto this basic,undeniably
relevantrequestis evidenceofits badfaith in failing to respondto Petitioner’sDiscovery
Requests.

Evenwith regardto Petitioner’srequestfor documentsidentifiedin responseto
interrogatories,counselfor theCountyBoardreferredonlyto theRecordonAppeal. As
notedabove,theCountyfailedto respondto mostofthe interrogatoriessopresumably
theyalsowithheld thedocumentsthatshouldhavebeensoidentified. Thus,the County
mustbecompelledto producethe documentsrelatedto theinterrogatoriesthat theyare
beingcompelledto answer.

In InterrogatoryNo. 13, PetitionerrequesteddocumentsregardingtheBoard
Member’sreviewof theApplicationandrelateddocuments:

13. All documentsevidencingreviewby any Board Member of the
Application, PreviousApplication or public commentsubmitted in connection
therewith, including but not limited to sign-outsheets,,logs, e-mailsand handwritten
notes.

Petitionerincorporatesby referenceits statementsregardingthe discoverability-of
suchinformationset forth abovewith regardto InterrogatoriesNos.1-4.
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WHEREFORE,PetitionerrequeststheHearingOfficer to issueandOrderto
CompeltheCountyBoardto respondfully to Petitioner’sDiscoveryRequests,to consult
with BoardMembersin theresponsesthereto,andto imposesanctionson theCounty
Boardor its counselin theamountof$1,500for its failureto respondin goodfaith,
therebynecessitatingtheinstantmotion.

Respectfullysubmitted,

CarolynK. Gerwin,Attorneyat Law
Counselfor CitizensAgainstLandfill Expansion

CarolynK. Gerwin
AttorneyatLaw
705 SouthLocustStreet
Pontiac,illinois 61764
(815)842-2486

11



CERTIFICATE OF SERVICE

I herebycertify that onAugust26, 2003,I electronicallytransmitted(receipt

requested)theforegoingMotion to CompelLivingston CountyBoardto:
BradHalloran

DouglasE. Lee

LarryM. Clark

ClaireManning

GeorgeMueller

C. ThomasBlakeman

With ahardcopyby U.S.Mail to:

BradHalloran,HearingOfficer
PollutionControlBoard
100 WestRandolphStreet
JamesR. ThompsonCenter,Suite 11-500
Chicago,Illinois 60601-3218

DouglasE. Lee
Ehrmann,Gehibach,Badger& Lee
215 E. First Street,Suite 100
P.O. Box 447
Dixon, illinois 61021

LarryM. Clark
Suite200
700 NorthLakeStreet
MundeleinIL 60060

CarolynK. Gerwin
Counselfor Petitioner
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